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NOTE AND COMMENT 



The Law Review— With this number, Volume I of Michigan Law 
Review is completed. From the standpoint of quantity, the promise of the 
prospectus has been more than satisfied, and it is hoped that the quality has 
been such as to merit the continued approval of the subscribers. An index 
and table of cases for the volume accompany this number. 



Election of Remedies — Right of Party Who Rescinds Contract 
for Fraud to Maintain Action for Damages Caused by Entering 
into The Contract.— In Bacon v. Moody (1903),— Ga.— ,43S. E. Rep. 482, 
the supreme court of Georgia had before it the interesting question whether 
one who has been induced by fraud to enter into a contract which he has sub- 
sequently rescinded can recover damages for the loss sustained by him by 
being drawn into a situation whence he was compelled to extricate himself. 
The allegations were that the plaintiffs were induced to sell goods to the firm 
of Moody & Brewster by means of the false representations 'of Moody. The 
firm was insolvent and its affairs soon went into the hands of a receiver. 
The plaintiffs had brought an action to rescind the sale and had succeeded in 
recovering the goods from the receiver of the firm upon paying certain costs, 
charges and expenses to the receiver. They then brought this action 
against Moody to recover damages for the loss sustained by them on account 
of the fraud of Moody. These losses, as set out, consisted chiefly of the 
expenses incurred by the plaintiffs in reclaiming and recapturing their goods. 
The defendant demurred, the lower court sustained the demurrer, and the 
supreme court affirmed the judgment of the court below. The position taken 
by the court is that the right to recover in this action is inconsistent with the 
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plaintiffs' act in rescinding and reclaiming the goods. The argument of the 
court can best be stated in its own language: "The law is well settled that, 
where one by fraud and deceit induces another to sell him property, the 
vendor, on discovering the fraud, has an election either to affirm the con- 
tract or to rescind it. If he elects to affirm the contract, he has two remedies 
—to sue on the contract for the price of the property sold, and also to bring 
an action for the damages which he has sustained by reason of the fraud 
and deceit. These actions both proceed upon the theory of an affirmance of 
the contract and are predicated thereon. They are, therefore, consistent 
remedies. If, however, the vendor elects to rescind the contract and 
reclaim the goods, and, as in this case, obtains a decree that the contract was 
void ab initio on account of the fraud, he cannot thereafter maintain either of 
the first mentioned actions. In the present case the plaintiffs obtained a 
decree of restitution of their goods on the ground that there was no con- 
tract between them and Moody & Brewster. This being so, they cannot 
maintain an action for deceit against Moody for damages for his fraud in 
inducing them to enter into the contract. The action for deceit is founded 
on the contract, and proceeds in affirmance of it, and when the vendor 
rescinds the contract and obtains a judgment that there was no contract, 
there is nothing on which to base the action for deceit. The remedy by 
action for deceit is entirely consistent with an affirmance and totally incon- 
sistent with a rescission of the contract." 

The court quotes some general language from 7 Ency. Plead. & Prac. 
361-363, to the same effect; and also cites Junkins v. Simpson, 14 Me. 364; 
Roomev. Jennings, 2 N. Y. Misc. 257; Morris v. Rexfdrd, 18 N. Y. 552; 
Mollerv. Tuska, 87 N. Y. 169; McCready v. Phillips, 56 Neb. 446, 76 N. W. 
885; Westerfieldv. Insurance Co., 129 Cal. 68, 58 Pac. 92, 61 Pac. 667; Cole 
v. Smith, 26 Colo. 506, 58 Pac. 1086; Strong v. Strong, 102 N. Y. 69, 5 N. E. 
799. It concedes that Warren v. Cole, 15 Mich. 265, and Lenox v. Fuller, 
39 Mich. 268, "seem to hold a contrary doctrine, but, as far as we can ascer- 
tain, have never been followed, approved or cited by any other court." 

The position of the Georgia court is believed to be unsound. No one of 
the cases which it cites involves the point in issue. To say that an action 
to recover damages for being put, by fraud, into a position from which one 
can only extricate himself by a repudiation of the contract and by expending 
time and money to restore himself to his original position, involves an 
affirmance of the contract and is therefore inconsistent with a rescission of 
it, is to lose sight of the purpose of the action. To say that one who has 
gone to trouble and expense to put himself in a position to perform a con- 
tract which, owing to the fraud of the other, cannot be performed but must 
be rescinded , may not recover damages for the loss sustained in thus getting 
ready to perform, because his action is based on an affirmance of the con- 
tract which he claims to have rescinded, is again to lose sight of the end 
sought to be accomplished. It is, of course true, as the court contends, that 
one who has rescinded a contract cannot afterward sue for damage sustained 
by breach of it; but this action is not upon the contract or for its breach. 
It is an action for being by fraud led into the making of a contract which it 
is conceded is at an end, but which was only put at an end by involving the 
plaintiff in loss — either in getting ready to perform it, or in getting absolved 
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from it. The Georgia court itself, in an earlier case {Atlanta R. Co. v. 
Hodnett, 29 Ga. 461) put the matter clearly when it said: "When a man 
has been inveigled into a contract by fraud, he may rescind it or adhere to it 
as he pleases. If he adheres to it, he takes it as it is, and not as he might 
have made it, with different information. If he rescinds it, he is entitled to 
compensation for all the hurt he has received from the contract, not from its 
violation . ' ' 

Mr. Bigelow in his work on Fraud (Vol. 1 p. 67) also states the point 
clearly: "The party wronged may still find himself far from whole after a 
complete and consummated rescission of the contract; he may have been 
induced to incur expense, or to put himself to detriment, in making neces- 
sary preparations for the carrying out of the contract. If this is true — if and 
in so far as such expense or detriment was the natural and reasonable conse- 
quence of the fraud — it would be strange to say that a suit for such damage 
would be an affirmance of the contract and therefore inconsistent with a 
rescission of it; it simply would not be true. For such cases the law must 
permit and does permit, an action for damages, with rescission (assuming 
that to be possible) if the defrauded party prefer;" and he cites Lenox v. 
Fuller and Warren v. Cole, supra. 

So in 14 Am. and Eng. Enc. of Law (2d ed.) p. 170, after stating the 
general rule that ordinarily one who rescinds cannot maintain an action for 
the deceit, it is said: "But, according to the better opinion, if any special 
damages have been sustained, so that the party defrauded is damaged not- 
withstanding the rescission, his rescission of the contract will not bar a recov- 
ery of such special damages," citing Lenox v. Fuller, Warren v. Cole, 
Atlanta R. Co. v. Hodnett, supra, and Nash v. Minnesota Title Ins. Co., 
163 Mass. 574, 47 Am. St. Rep. 489. 

In Warrens. Cole, Campbell J. said: "This is not a suit to enforce a 
contract. On the contrary, it is an action of tort to recover damages for a 
deceit and imposition claimed to have been practiced on Cole and Arnold, 
whereby they were fraudulently induced to make an agreement which they 
would not have made had they known the truth. This being the character 
of the suit, it can not be seriously contended that a person repudiating a 
contract for fraud can not sue for redress if he has suffered damage from it." 

Another point which must not be overlooked is that in the principal case 
the sale was to the firm while the action for deceit is against Moody only. 
For the purposes of the case Moody was the agent of the firm, and the 
question is presented whether by rescinding the contract of sale to the firm 
the seller is debarred from suing the agent for. the deceit. This question 
was much discussed in Emma Min. Co., Lint. v. Emma Min. Co., of N. 
Y., 7 Fed. Rep. 401, wherein all of the questions involved in the Georgia 
case were fully discussed, and wherein the court reached the conclusion that 
there is no "necessary inconsistency between an action against the agents of 
the vendor to recover damages for their deceit in effecting the sale, and its 
disaffirmance as against the vendor himself." 
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